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Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal o the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 85 af the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.’
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and shouid be accompanied by a fees of Rs.
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is mare than fifty Lakhs rupees, in the form Of/’.'v
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

iii) faxiia st 1004 @1 o7 86 @ SU-uRwl UE (21) @ siwla anfier Sarey fraAaed, 1994 @ w9 (29)
@ efa FEiRa o wadl-7 4 B o warll vd SuD W o, dIg SWe Yoo (@rdien) @ e @t uielt (OLA)(
S W W uRy B &R amw

YA, WEAD [/ BU Agaa rpar A2I9K Ba S Yo, rdieiy RIRERer B e B @ Few 9 gy enew
(O10) %t iy Ao erfi |

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this arder shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute;-or,
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. P. C. Snehal Construction Co. (hereinafter referred to as
‘appellant’), situated at ot floor, City Centre, CG Road, Navrangpura,
Ahmedabad-09, holding Service Tax Registration No. AACFP6233AST001 for
providing Works Contract Service i.e. Construction activities to various
government authorities, -have filed the present appeal on 07.04.2017,
against the Order-in-Original number SD-02/REF-294/V1P/2016-17 dated
23.02.2017 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissioner, Service Tax, Division-II, Ahmedabad (hereinafter
referred to as ‘adjudicating authority’), rejecting the appellant’s refund claim
to the extent of Rs.34,85,849/-, and partially sanctioning the refund claim to
the extent of Rs_:10,03,235/—, to be credited to the Consumer Welfare fund

on the grounds of unjust enrichment.

2. The facts of the case, in brief, are that the appellant was providing
Works Contract .Service which was wholly exempt under SI. No. 12 of
Notification No. 25/2012-ST dtd. 20.06.2012, being services provided to the
Government, a local authority or a governmental authority by way of
construction, erection, commissioning, installation, completion, fitting out,
repair, maintenance, renovation, alteration etc. Vide Notification No.
06/2015-ST dtd.01.03.2015, the service provided to the Government was
made taxable w.e.f. 01.04.2015, and thereforé the appellant started paying
Service Tax. However, vide entry No. 1(iv) of the Notification No. 09/2016-
ST dated 01.03.2016, the Notification No. 25/2012-ST was amended, as
indicated below :
“after entry 12, with effect from the 1% March, 2016, the following

entry shall be inserted, namely -

“12A, Services provided to the Government, a local authority or a
governmental authority by way of  construction, erection,
commissioning,  installation, completion,  fitting out, repair,
maintenance, renovation, or alteration of -

(b) a structure meant predominantly for use as (i) an

educational, (ii) a clinical, or(iii) an art or cultural establishment,

under a contract which had been entered into prior to the 1%t March,

H

paid prior to such date. ’
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Accordingly, in view of this amendment, the appellant had sought the refund
of Rs.44,89,084/-, paid by them. As the appellant had not submitted the
concerned ST-3 returns, the copy of Work Order, Ledger Accounts, etc. , he
was given a Show Cause Notice dtd. 26.12.2016, as to why his claim should
not be rejected as inadmissible. The Adjudicating Authority vide Order-in-
Original No.SD- OZ/REF 294/VIP/2016-17 dt.23.02.2017, rejected the refund
claim of Rs. 34,85,849/-, and sanctioned the clalm amount of
Rs.10,03,235/-, which was credited to the Consumer Welfare Fund. As the

appellant had failed to reverse the Cenvat credit amount of Rs.34,85,849/-,
as per Rule 6(3) of the Cenvat Credit Rules, 2004, as amended, that has
been utilized by them as input service & capital goods cenvat credit,
consequent to their service becoming exempted retrospectively, the said
claim amount of Rs. 34,85,849/-, was adjusted against the refund amount
and for that reason the appellant was not entitled for the refund amouht to
the tune of Rs. ?;4,85,849/-. As regards the amount of Rs. 10,03,235/-; the
adjudicating authority based on the RA Bills and the invoices, concluded that
the appellant had recovered the amount of -service tax from the various

authorities.

3. Being aggrieved by the said OIO dt. 23.02.2017, the appellant has
filed this appeal before me on the grounds that (i) the doctrine of unjust
enrichment is not applicable in this case; (ii) they are eligible for refund of
Service tax paid by the sub-contractor; (iii) they are eligible for the refund of
interest paid; and (iv) interest is payable to them for the delay in the
sanction of their refund claim.

%

4, During the personal hearing, the appellant’s authorized Chartered
Accountant appeared before me. They reiterated the grounds of appeal and
submitted that no duty has been collected and certificate in this regard has
been given by the Ahmedabad Municipal Corporation. Invoices, Contractor’s
Bills and CA’s certificate showing that duty has not been collected from the
service receiver would be submitted within 7 days.

5. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submnssnons made by the
P N
appellants at the time of personal hearing and thereafter. ’ C f
- RS
."\ . ', - , & f‘:’}
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6. The question to be decided is as to whether (i) the claimant is entitled
fbr the refund amount of Rs.34,85,849/-, when they have availed and
utilized Cenvat credit of Rs.34,85,849/-; (i) the adjudicating authority has
rightly adjusted and denied the refund claim amounting to Rs. 34,85,849/-,
as the appellant has failed to reverse the Cenvat credit availed as per Rule
6(3) of the Cenvat Credit Rules, 2004, or not; (iii) the adjudicating authority
has rightly credited the sanctioned Refund claim amount of Rs. 10,03,235/-,
to the credit of the Consumer Welfare Fund or not; (iv) the appellants claim
for refund of Rs. 54,687/-, being interest paid on delayed payment of service
tax is valid or not; and (v) the appellant is entitled to interest for delay in
sanction of the refund claim beyond the period of three months.

7.. The Adjudicating Authority has found the refund of Rs. 44,89,084/-,
admissible on the basis of Notification No. 09/2016-ST dated 01.03.2016,
but adjusted the amount of Rs.34,85,849/-, under Rule 6(3) of the Cenvat
Credit Rules, 2004, and credited Rs. 10,03,235/-, to the Consumer Welfare

Fund in terms of the provision of Section 12C of the Central Excise Act,
1944, read with Section 11B of the Central Excise Act. As such, T am not

going in to the aglmissibility of the refund claim in this case.

8. The claimant has availed and utilized the Cenvat credit amounting to
Rs. 34,85,849/-, for their payment of Service tax against the exempted
projects, and the same has been confirmed by the Adjudicating Authority.
The appellant at Point’ (B)(2) of their Grounds of appeal filed before me has

stated as below :

"The appellant had utilized CENVAT for the amount paid by them for
the same work for which refund being applied for.”

Again at Point (B)(10) of their Grounds of appeal, the appellant has stated
as below :
"The appe//ant has maintained separate records as the appellant

have c/a/med CENVAT of sub contract of the same project for which

refund is claimed”

From the above two statements, it is clear that the appelian‘t'has availed
Cenvat credit as ‘confirmed by the Adjudicating Authority. Rule 6 of the

Cenvat Credit Rules, 2004, indicates the obligation of a provider of an -~ ity p
exempted service, In this case, the obligation of the appellant to reverse gae
Cenvat credit does not arise, as the appellant had availed and utilized t e/ %

i.,

Cenvat credit of the sub-contract of the same project. The appellant ﬁj\ ------
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maintained separate records exclusively for claiming the Cenvat credit of the
sub-contract of tihe same project for which refund has been claimed by the
appellant: The appellant has provided Affidavits of two Sub-contractors (i)
M/s. Harikrupa Construction Company and (ii) M/s. Gajanand Corporation
Pvt. Ltd., mdxcatmg that they have not claimed refund of the Cenvat credit
amount of Rs. 20 19,306/-, and Rs. 8,00,043/-, respectively, pald by them
and recovered from the appellant and that they had not availed any Cenvat
credit for the payment made by them in this regard. The Cenvat credit
availed by the appellant on the sub-contract, which was utilized for payment
of the Service tax liability of the appellant in this project, was also exempted
with retrospective effect by Section 102 of the Finance Act, 1994, inserted
by the Finance Act, 2016. Therefore, as the appellant had borne the burden
of Service tax payment by the sub-contractors to the tune of Rs.28,19,349/-
, and had not pa%sed on the burden of Service tax in this case to the Service
Recipient, he is eligible for the refund of the said amount, if unjust

enrichment is not applicable.

9. As regards the appellant’s claim that the doctrine of unjust enrichment
is not applicable, the Adjudicating Authority in his order dtd.23.02.2017, has
stated that from the RA bills itself & the invoices submitted by the appellant,
it was clear that,the claimant has recovered the amount of service tax from
the various authorities. The appellant has also submitted a Certificate
dt.4.10.2017, from Chartefed Accountants M/s. Jayamal Thakore & Co.,
confirming that the appellant has not recovered the service tax from their )
service receivers, pertaining to the Service tax payment of Rs.44,89,084/-, O
which has been claimed as refund. The pre-audit report pertaining to the
said refund claim clearly states that the value in the RA Bills were exclusive
of Service tax and the Adjudicating Authority’s contention that the refund
claim is hit by the doctrine of unjust enrichment is not correct. In the light of
the above, I allow the refund claim of the appellant to the extent of Rs.
38,22,584/- (Rs.10,03,235/- + Rs. 20,19,306/- + Rs. 8,00,043/-) and reject
the refund claim of Rs. 6,66,500/-, under Section 11B of the Central Excise
Act, 1944.

10. The appellant had also claimed a refund of Rs. 54,687/-, for interest
paid on delayed payment of service tax. The initial line of Section 11B(1) of~
the Central Excise Act, 1944, amply clarifies that refund can be clalmed of
the interest paid on such service tax which includes interest for delayed &
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payment of Service tax. The Adjudicating Authority has avoided any

_discussion on this claim of Rs.54,687/-, in his OIO- dt.23.02.2017, even

though the same has been mentioned in the S.C.N.. I hereby allow the
appellant’s refund claim of interest paid by them amounting to Rs. 54,687/-,
for delayed payment of Service tax. The appelliant is also entitled to interest
for delay in sanction of the refund claim beyond the period of three months.
The impugned order is accordingly set aside and the appeal is allowed, on

the above mentioned terms.
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11. The appeal filed by the appellant, stands disposed off in above terms.

ATTESTED

(R.RCMATHAN)
SUPERINTENDENT,
CENTRAL TAX APPEALS, AHMEDABAD.

To,

M/s. P. C. Snehal Construction Co.,
oth floor, City Centre, C.G. Road,
Navrangpura,
Ahmedabad-380009.

Copy to:

1) The Chief Commissioner, Central Tax, GST, Ahmedabad Zone.

2) The Commissioner, Central Tax, Ahmedabad-North.

3) The Dy./Asst. Commissioner, Division-VII, Central Tax, GST, Ahmedabad
(North), Ahmedabad. : :

4) The Asst. Commissioner(System), Central Tax, Hars., Ahmedabad (North).

5) Guard File.

6) P.A. File.
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